
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       

 

                      
                               
  

Changes Afoot for Form 5500 Filings 
The Department of Labor’s Employee Benefit Security 
Administration (EBSA) published two sets of proposed 
regulations (Annual Reporting and Disclosure and Proposed 
Revision of Annual Information Return/Reports), together with a 
Fact Sheet, on July 21, 2016.  Of particular note, these proposals 
intend to make numerous overall changes to the Form 5500 for 
purposes of collecting data that will be used by EBSA to provide 
ongoing monitoring of plans to ensure compliance. 
 
As background, retirement and welfare benefit plans subject to 
ERISA are required to file a Form 5500, together with appropriate 
Schedules, on an annual basis. Plans not subject to ERISA such 
as church plans not electing ERISA coverage or government plans, 
are exempt from the Form 5500 filing requirement.   
 
On the welfare benefit plan side, the types of plans required to 
file a 5500 include medical, dental, vision, prescription drug, life 
insurance, disability, flexible medical spending accounts and 
employee assistance programs.  Welfare benefit plans excepted 
from the 5500 filing include plans with fewer than 100 
participants at the beginning of the plan year that are funded by 
an insurance contract, or the claims of which are paid from the 
general assets of the employer, or a combination of both. 
 
The proposed forms revisions and implementing regulations 
would expand Form 5500 reporting requirement by eliminating 
the small plan exception, as mentioned above.  These plans 
would be required to answer certain portions of the 5500, 
together with completion of the Schedule J, Group Health Plan 
Information. This new Schedule J will be used to report 
information about group health plan operations and ERISA 
compliance, plus compliance with certain provisions of the 
Affordable Care Act. 
 
In addition, these regulations would require more extensive 
disclosure of fees and expenses in keeping with previously 
issued EBSA regulations.  
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https://www.gpo.gov/fdsys/pkg/FR-2016-07-21/pdf/2016-14892.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-07-21/pdf/2016-14893.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-07-21/pdf/2016-14893.pdf
https://www.dol.gov/ebsa/pdf/fs-proposal-to-modernize-and-improve-the-form-5500-filed-by-employee-benefit-plans.pdf
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Continued from Page 1 
 
Written comments on these rules must be received by 
EBSA by October 4, 2016.  While these Form 5500 
changes are not slated to take effect until the 2019 filing 
year, which for a calendar year plan would be due in July, 
2020, some of the proposed changes may take effect 
earlier. 
 
Attention Self-funded Plan Sponsors: Be Aware 

of Potential Discriminatory Benefits 
Several laws and regulations raise many questions with 
regard to health coverage and related matters based on 
gender identity disorder or gender dysphoria.  
Unfortunately, there are no clear guidelines.  In a 
nutshell, categorical exclusions of coverage for 
individuals based on gender identity disorder or gender 
dysphoria will not withstand scrutiny.  Neutral 
nondiscriminatory limitations may, on the other hand, 
survive scrutiny. 
 
As background, three federal laws currently addressing 
these matters are as follows: 
 
1. Title VII of the Civil Rights Act of 1964 prohibits 

discrimination based on race, color, national origin, 
sex, pregnancy, religion, age, disability, or genetic 
information. This law is regulated by Equal 
Employment Opportunity Commission (EEOC).  
Employers employing 15 or more employees, 
whether private or public sector, are subject to Title 
VII.  No new EEOC regulations have been issued 
specifically addressing gender identity disorder or 
gender dysphoria; although the EEOC has indicated 
that it is including transgender matters under the 
category of sex discrimination and it is making it a 
priority.  The EEOC does provide employment 
protections for lesbian, gay, bisexual and 
transgender workers; following are some EEOC 
publications addressing employment–based 
matters: 
 What You Should Know About EEOC and the 

Enforcement Protections for LGBT Workers 
 Preventing Employment Discrimination against 

Lesbian, Gay, Bisexual or Transgender Workers 
 
2. Section 1557 of the Affordable Care Act addresses 

nondiscrimination based on health status.  A 
summary of these rules is discussed in CBIZ Health 
Reform Bulletin 118, Final HHS Rules on 
Nondiscrimination in Health Plans (6/1/16).   
 
 
 

 
 
Generally, these regulations apply to insurers and 
third party administrators receiving federal funding, 
as well as self-funded employers receiving federal 
funding such as hospitals and nursing homes.  These 
rules do not apply to employers sponsoring self-
funded plans as long as the employer does not 
receive federal funding, which may include Medicare 
Part D retiree drug subsidies. 

 
3. The DOL’s Office of Federal Contract Compliance 

Programs (OFCCP) enforces Executive Order 11246 
prohibiting sex discrimination in employment by 
covered contractors.  To this end, the OFCCP 
released final regulations on June 14, 2016 
addressing these matters.  These rules, which take 
effect on August 15, 2016, require equal 
employment and fair pay treatment without 
discrimination based on sex, pregnancy, childbirth or 
related medical conditions, or gender identity.  
Employers subject to OFCCP regulations are those 
who have at least one federal contract equaling or 
exceeding $10,000, or have several contracts that 
together equal or exceed $10,000.  Additional 
information including fact sheets and FAQs about 
these rules can be accessed on the OFCCP’s 
website. 

 
In addition, the Mental Health Parity and Addiction Equity 
Act of 2008 (MHPAEA) may also come into play as it 
relates to mental health services and counseling. 
 
It should also be noted that several states including 
California, Colorado, Connecticut, Delaware, District of 
Columbia, Illinois, Maine, Nevada, Oregon, Vermont and 
Washington provide for certain insurance protections 
against discrimination based on sexual orientation and 
gender identity.  In addition, an increasing number of 
states have been amending their civil rights and fair 
employment practices laws to prohibit discrimination on 
the basis of sexual orientation and gender identity.  
These states include: 

California Maine New York 
Colorado Maryland Oregon 

Connecticut Massachusetts Rhode Island 
Delaware Minnesota Utah 

District of Columbia Nevada Vermont 
Hawaii New Hampshire Washington 
Illinois New Jersey Wisconsin 
Iowa New Mexico  

 
 

https://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm
https://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections_lgbt_workers.cfm
https://www.eeoc.gov/eeoc/publications/upload/preventing_discrimination_lgbt.pdf
https://www.eeoc.gov/eeoc/publications/upload/preventing_discrimination_lgbt.pdf
https://www.cbiz.com/insights-resources/details/articleid/3730/hrb-118-1-aca-reporting-and-fee-reminders-section-6055-6056-pcori-fees-and-transitional-reinsurance-fees-2-final-hhs-rules-on-nondiscrimination-in-health-plans-and-3-update-on-womens-preventive-health-services-article
https://www.cbiz.com/insights-resources/details/articleid/3730/hrb-118-1-aca-reporting-and-fee-reminders-section-6055-6056-pcori-fees-and-transitional-reinsurance-fees-2-final-hhs-rules-on-nondiscrimination-in-health-plans-and-3-update-on-womens-preventive-health-services-article
https://www.dol.gov/ofccp/SexDiscrimination.html
https://www.dol.gov/ofccp/SexDiscrimination.html
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In summary, these matters for insured plans will 
generally be resolved by the insurer in that they have to 
comply with the ACA Section 1557 rules.   Employers 
sponsoring self-funded plans will want to review self-
funded plans carefully, with an eye toward any 
categorical exclusions.  If the plan has a categorical 
exclusion of services, it will want to consider eliminating 
or modifying such exclusions so that it is 
nondiscriminatory and gender-neutral.  Again, there is no 
clear guidance on what this means.  But, an example 
might be an exclusion of hormone therapy for an 
individual going through gender transition whereas 
allowing hormone therapy for other reasons would not 
likely withstand scrutiny.  Certainly, this is an area of the 
law that will evolve over time and as information 
becomes available, we will share it with you.   
 

Updated Medicaid/CHIP Premium  
Assistance Notice 

Employers sponsoring health plans are obligated to 
annually provide a premium assistance notice to their 
workforce.  This notification can be accomplished by 
using a model notice provided by the Department of 
Labor (DOL). The DOL has recently updated its model 
Medicaid/CHIP notice (links to revised English and 
Spanish model notices below).  The revised notice, 
current as of July 31, 2016, makes the following changes 
from the January 31, 2016 version:  

 New Medicaid program information, website and 
phone numbers in Alaska and Arkansas; and 

 Revised website addresses for Medicaid offices in 
Florida and Pennsylvania. 

 
The notice explaining the right to premium assistance 
must be provided to employees residing in the below-
listed states, without regard to where the employer is 
located, or where the plan is sitused:  
 

States with Premium Assistance 
Alabama Minnesota Pennsylvania 
Alaska Missouri Rhode Island 

Arkansas Montana South Carolina 
Colorado Nebraska South Dakota 
Florida Nevada Texas 
Georgia New Hampshire Utah 
Indiana New Jersey Vermont 

Iowa New York Virginia 
Kansas North Carolina Washington 

Kentucky North Dakota West Virginia 
Louisiana Oklahoma Wisconsin 

Maine Oregon Wyoming 
Massachusetts   

 
 

As mentioned in last month’s Benefit Beat, the 
Department of Labor recently increased penalties for 
certain reporting and disclosure failures.  The penalty for 
failure to provide the Medicaid/CHIP notice is now $110 
per day, per person, up from $100 per day, per person. 
 
The revised Medicaid/CHIP notice can be viewed and/or 
saved from these website addresses: 

ENGLISH 
Word version: 
http://www.dol.gov/ebsa/chipmodelnotice.doc  
PDF version: 
http://www.dol.gov/ebsa/pdf/chipmodelnotice.pdf 

 
SPANISH 

Word version: 
http://www.dol.gov/ebsa/chipmodelnoticesp.doc 
PDF version: 
http://www.dol.gov/ebsa/pdf/chipmodelnoticesp.pdf  

 
Paid Sick Leave Laws in City of Chicago and 

Montgomery County 
In the ever-growing list of state and local jurisdictions 
enacting a paid sick leave ordinance, the City of Chicago 
is the most recent jurisdiction to join.  While Montgomery 
County, Maryland enacted a paid sick leave ordinance 
last year, its implementation date is now around the 
corner.  Following are brief summaries of these laws. 
 
City of Chicago 
Amendments to the Chicago Minimum Wage Ordinance 
to provide for paid sick leave was unanimously approved 
by the City Council and Mayor Rahm Emanuel on June 22, 
2016 and becomes effective July 1, 2017.  While this 
Ordinance does not take effect for some time and while 
implementing guidance will surely be issued between 
now and then, it is a good idea to begin reviewing existing 
leave plans to determine what changes may be 
necessary. 
 
For purposes of the Ordinance: 
 A covered employer refers to any individual, 

partnership, association, corporation, limited liability 
company, business trust, or any person or group of 
persons who gainfully employs at least one covered 
employee and maintains a licensed business facility 
within the geographic boundaries of the City.  

 A covered employee is one who, in any particular two-
week period, performs at least two hours of work for 
the covered employer while physically present within 
the geographic boundaries of the City.  Covered 
employees eligible for paid sick leave are those who 
work a minimum of 80 hours within any 120 day 
period.   

https://www.cbiz.com/insights-resources/details/articleid/4275/increased-penalties-for-reporting-and-disclosure-violations-article
http://www.dol.gov/ebsa/chipmodelnotice.doc
http://www.dol.gov/ebsa/pdf/chipmodelnotice.pdf
http://www.dol.gov/ebsa/chipmodelnoticesp.doc
http://www.dol.gov/ebsa/pdf/chipmodelnoticesp.pdf
https://chicago.legistar.com/View.ashx?M=F&ID=4391181&GUID=37BBBA5B-20C5-4F75-957D-806B859EEE25
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Use of leave.  Paid sick leave can be taken to attend to 
the employee’s own needs or the needs of a family 
member for the diagnosis or treatment of a physical or 
mental condition or preventive care services.  For this 
purpose, a family member includes: 
 A biological, adopted or foster child, stepchild or 

legal guardian or ward, or a child to whom the 
employee stands in loco parentis; 

 A legal spouse or a domestic partner; 
 A biological, foster, stepparent or adoptive parent, a 

legal guardian of an employee or a person who stood 
in loco parentis when the employee was a minor 
child, or the parent of the spouse or domestic 
partner; 

 A grandparent;  
 A grandchild; or 
 A sibling. 

 
In addition, leave may be taken upon the closure of 
business or school due to a public health emergency. 
Leave can also be used for medical or psychological 
services, relocation services, victim advocacy or other 
legal services that may be needed as a result of domestic 
abuse or sexual assault. 
 
Amount of leave, accrual and carry-over.  Employees will 
accrue at least one hour of sick leave for every 40 hours 
worked beginning on the later of 1) the effective date of 
the Ordinance or 2) the first day of employment.  The 
amount of paid sick leave is capped at 40 accrued hours 
per 12-month period unless the employer provides for a 
higher limit.  At the end of a 12-month accrual period, 
employees must be allowed to carry over a maximum of 
20 unused hours to the next 12-month period.  
Employers subject to the federal Family and Medical 
Leave Act (FMLA) must permit up to 40 hours of unused 
accrued leave, in addition to the 20 hour per 12-month 
period amount, to carry forward for FMLA purposes. 
 
Notification.  Employers are required to provide a notice 
to employees about the leave that explains entitlement, 
use of leave, accrual and the right to file a complaint.  If 
the need for leave is foreseeable, employers may require 
a 7-day advance notification of the need for leave.  If the 
leave is unforeseeable, employees are required to notify 
their employer as soon as practicable.  Reasonable 
documentation of the leave may be required in the event 
of an absence lasting 3 or more consecutive work days. 
 
 
 

 
 
Montgomery County, Maryland 
The Earned Sick and Safe Leave Law (Chapter 27 the 
County Code; also see Fact Sheet) was passed by the 
Montgomery County Council on June 23, 2015 and takes 
effect October 1, 2016. 
 
For purposes of this law: 
 Covered employers.  The law applies to all private 

and public sector employers operating and doing 
business within the County who employ 1 or more 
individuals in addition to the owner.   

 Eligible employees are those who work for an 
employer in the County, including a domestic worker.  
Independent contractors and individuals who do not 
have a regular work schedule, or are employed by a 
temporary placement agency, or regularly work less 
than 8 hours per week are not eligible. 

 
Use of leave.  Upon the oral or written request by an 
employee, leave can be taken to attend to one’s own 
needs or the needs of a family member for the diagnosis 
or treatment of a physical or mental condition or 
preventive care services.  For this purpose, a family 
member includes: 
 A biological, adopted or foster child, stepchild or 

legal ward, or a child to whom the employee stands 
in loco parentis; 

 A biological, foster, stepparent or adoptive parent or 
legal guardian of an employee or an employee’s 
spouse; 

 A grandparent or spouse;  
 A grandchild; or 
 A sibling. 

 
In addition, leave may be taken upon the closure of 
business or school due to a public health emergency. 
Leave can also be used for medical or psychological 
services, relocation services, victim advocacy or other 
legal services that may be needed as a result of domestic 
abuse, sexual assault, or stalking. 
 
Amount of leave, accrual and carryover.  Employees 
accrue at least one hour of sick leave for every 30 hours 
worked, beginning on the first day of employment.  An 
employer may restrict a newly hired employee from using 
sick leave during an initial 90-day probationary period. 
 
 
 
 
 
 

http://www.montgomerycountymd.gov/COUNCIL/Resources/Files/bill/2014/20150623_60-14.pdf
https://www.montgomerycountymd.gov/humanrights/Resources/Files/MC_Earned_Sick_Factsheet_updatedJune2016.pdf
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For employers with 5 or more employees, accrued leave 
is capped at 56 hours per calendar year; use of sick leave 
is capped at 80 hours per calendar year.  For employers 
with fewer than 5 employees, accrued leave is capped at 
32 hours of paid sick leave and 24 hours of unpaid sick 
leave per calendar year.  Use of paid or unpaid sick leave 
is capped at 80 hours per calendar year. 
 
At the beginning of a calendar year, an employer can opt 
to front load the full amount of sick leave that an 
employee would earn in a calendar year.  An individual 
can carry over up to 56 hours of sick leave to the 
following year.  Earned sick leave need not be paid upon 
termination of the employee. 
 
Notification.  Employers are required to provide a notice 
to employees about the leave that explains entitlement, 
use of leave, accrual and the right to file a complaint. 
Such notification may be satisfied by posting a notice in 
each workforce location, by including it in an employee 
handbook and by providing it to new employees upon 
hire. Employers must also provide employees with a 
written statement of earned sick leave each time wages 
are paid or maintain a system where employees may 
access their own earned leave balances.   
 
Employees must notify the employer of the need to use 
sick leave as soon as practicable.  Reasonable 
documentation of the leave may be required in the event 
of an absence lasting 3 or more consecutive work days. 
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The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  


